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DETAILED ACTION 



1. 



Claims 1-21 are presented for examination. 



Claim Rejections - 35 USC § 101 



2. 



35 U.S.C. 101 reads as follows: 



Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 



3. Claim 11 is rejected under 35 U.S.C. 101 because the claimed invention is 
directed to non-statutory subject matter. 

4. Claim 1 1 recites a "system means"; however, it appears that the system would 
reasonably be interpreted by one of ordinary skill in the art as software per se, failing to 
be tangibly embodied or include any recited hardware as part of the system. Software is 
equivalent means of the claimed system. 

5. Even though Applicant has invoked the rebuttable presumption that 35 USC 112, 
6th paragraph applies in the claim interpretation of the "means," corresponding 
"structure" in the disclosure is not automatically and inherently limited to hardware- 
inclusive embodiments. It is entirely possible for the corresponding disclosed "means" to 
cover an embodiment of software alone; e.g. a software program, subroutine, a set of 
instructions. 

6. Use of the word "system" does not inherently mean that the claim is directed to a 
machine. Only if at least one of the claimed elements of the system is a physical part of 
a device can the system as claimed constitute part of a device or a combination of 
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devices to be a machine within the meaning of 101 . In addition the description of Fig 2 
beginning at page 9 does not cure the problem since it states the system as other 
suitable devices. Virtual machines are software systems and can constitute the system. 
7. Furthermore, Claim 1 1 recites, "means for creating a plurality of client-side 
Object Request Brokers (ORBs) on a client machine". Claim 1 1 does not claim the client 
machine itself, only the means for implementing the invention on a client machine. 
Therefore, the structural equivalents for performing the means would be interpreted by 
one of ordinary skill in the art as software per se. 



Claim Rejections - 35 USC § 103 

8. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

9. Claims 1,5-6, 10-12, 16-17, and 21 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Gigliotti et al. (US Pat No. 6,393,458 hereinafter Gigliotti). 

10. Regarding claim 1, Gigliotti teaches a system, comprising: 

one or more host machines configured to implement a plurality of instances of an 
application server (Fig 3, Server 44, wherein there are multiple server hosts 58, 60, 62, 



64, and 66); 
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one or more client computer machines each configured to implement one or 
more clients of the application server (Fig 3, wherein Client 42 can be a single 
machine), wherein each client on a respective one of the one or more client machines 
(Fig 3, Client Object 45, 46, 48, 50) is configured to: 

create a plurality of client-side Object Request Brokers (ORBs), wherein each 
client-side ORB is coupled to a server-side ORB of a different one of the plurality of 
application server instances (col 4, lines 30-31, col 5 lines 53-56, Fig 3, wherein each 
client instance is connected to a server host through a load balancer using ORB); 

select one of the plurality of client-side ORBs on the client machine according to 
a load balancing scheme in response to a request to access the application server (col 
6 lines 37-39, wherein a load balancer, residing on client 42, determines a balanced 
distribution); and 

access a particular one of the plurality of application server instances via the 
selected client-side ORB coupled to a server-side ORB of the particular application 
server instance (col 7 lines 21-24). 

1 1 . Gigliotti does explicitly state the existence of client-side and server-side ORBs. 
However, it would have been obvious to one of ordinary skill in the art, that ORBs exist 
at both the client and server in order for the ORB protocol to be used. 

12. Regarding claim 5, Gigliotti teaches that each client is further configured to: 
select a different one of the plurality of client-side ORBs on the client machine 

according to the load balancing scheme in response to another request to access the 
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application server (col 6 lines 37-56, wherein the load balancer chooses a different 
server host to process the request); and 

access a different one of the plurality of application server instances using the 
different client-side ORB coupled to a server-side ORB of the different application 
server instance (col 7 lines 21-24, wherein the request is directed to the server). 

1 3. Regarding claims 6 and 10-11, they are rejected for the same reasons as claims 
1 and 5 above. 

14. Regarding claims 12, 16, 17, and 21, they are the method and computer 
accessible medium claims of claims 1 and 5 above. Therefore, they are rejected for the 
same reasons as claims 1 and 5 above. 

1 5. Claims 2-4, 7-9, 1 3-1 5, and 1 8-20 are rejected under 35 U.S.C. 1 03(a) as being 
unpatentable over Gigliotti et al. (US Pat No. 6,393,458) in view of Applicant's Admitted 
Prior Art (AAPA). 

16. Regarding claim 2, Gigliotti does not teach that the access of a particular one of 
the plurality of application server instances via the selected client-side ORB is 
performed according to RMI-IIOP. 
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1 7. AAPA teaches that RMI allows objects on different computers to interact in a 
distributed network (pg 1 lines 10-13). AAPA also teaches that NOP is a protocol that 
allows distributed programs written in different programming languages to communicate 
over the Internet (pg 2 lines 5-7). 

18. It would have been obvious to one of ordinary skill in the art at the time of the 
invention to modify Gigliotti to use RMI-IIOP. One would be motivated by the desire to 
apply the teachings of Gigliotti to distributed computed where the different computing 
nodes operate on different programming languages as indicated by Gigliotti. 

1 9. Regarding claims 3-4, Gigliotti does not teach that the creation of a plurality of 
client-side ORBs and said selection of one of the plurality of client-side ORBs according 
to a load balancing scheme are performed by a Context Factory class, wherein the 
Context Factory class is a JND! Factory Class. 

20. AAPA teaches using JNDI to provide naming and directory functionality to 
applications written in the Java programming language (pg 2 lines 26-27). 

21 . It would have been obvious to one of ordinary skill in the art at the time of the 
invention to modify Gigliotti by including the use of JNDI. One would be motivated by 
the desire to access a variety.of services (new, emerging, already deployed) in a 
common way as indicated by AAPA (pg 2 lines 29-30). 

22. Regarding claims 7-9, they are rejected for the same reasons as claims 2-4 
above. 
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23. Regarding claims 13-15, and 18-20, they are the method and computer 
accessible medium claims of claims 2-4 above. Therefore, they are rejected for the 
same reasons as claims 2-4 above. 

Response to Arguments 

24. Applicant's arguments filed 2/1 1/2008 have been fully considered but they are 
not persuasive. 

25. Applicant argues on pg 12 of Remarks: 

"Applicants' amendments clarify that each client is implemented on a respective 
individual client machine, that one of the plurality of client-side ORBs on the client 
machine is selected. Thus, the Examiner's interpretation is no longer applicable. Similar 
amendments were made to the other independent claims." 

26. Examiner disagrees. Gigliotti teaches that the load balancing system may be 
implemented in a network, where the term "network" may be a single computer 
consisting of multiple processors such as a parallel computer (col 7 lines 36-44). 
Therefore, under Gigliotti, the Client 84 and Load Balancer 80 of Fig 4, can be located 
on the same client machine. Such an interpretation reads upon the claimed invention. 
Furthermore, the claim language allow for more than one client to be implemented on a 
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client machine, and also allow for an ORB connection on the load balancer to be 
selected since the load balancer is part of the client machine in Gigliotti. 



Conclusion 

27. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Eric C. Wai whose telephone number is 571-270-1012. 
The examiner can normally be reached on Mon-Thurs, 9am-5pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Meng - Ai An can be reached on 571-272-3756. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Meng-Ai An/ /Eric C Wai/ 

Supervisory Patent Examiner, Art Unit 21 95 Examiner, Art Unit 21 95 
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